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Amended 5/12/15

Introduced by the Council President at the request of the Mayor and amended by the Finance Committee:

ORDINANCE 2015-256-E
AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF JACKSONVILLE APPROVING THE AMENDMENT AND REISSUANCE OF THE JACKSONVILLE ECONOMIC DEVELOPMENT COMMISSION REVENUE AND REVENUE REFUNDING BONDS (THE BOLLES SCHOOL PROJECT), SERIES 2011 IN AN AGGREGATE AMOUNT NOT TO EXCEED $10,000,000, THE PROCEEDS OF WHICH WERE USED TO PROVIDE ALL OR A PART OF THE FUNDS TO FINANCE, REFINANCE, OR REFUND THE COSTS OF  CAPITAL PROJECTS CONSISTING OF EDUCATION FACILITIES OWNED AND OPERATED BY THE BOLLES SCHOOL AND RELATED EXPENSES AND COSTS;  PROVIDING FOR CITY OVERSIGHT BY THE OFFICE OF ECONOMIC DEVELOPMENT; WAIVING SECTION 104.305, ORDINANCE CODE, TO WAIVE APPLICATION REQUIREMENTS AND A PARTIAL WAIVER OF SECTION 104.306, ORDINANCE CODE, REGARDING APPLICATION REVIEW; PROVIDING AN EFFECTIVE DATE.

WHEREAS, the Jacksonville Economic Development Commission (the "JEDC") was created to act as the sole industrial development authority for the City of Jacksonville, Florida (the “City”), which for this purpose extends throughout the territorial limits of Duval County, according to Parts II and III, Chapter 159, Florida Statutes, as provided in Chapter 97-339, Laws of Florida, Special Acts of 1997 and Chapter 24 of the Charter of the City (collectively, the "JEDC Act"); and

WHEREAS, pursuant to Ordinance 2011-281-E, the JEDC issued, and the Council of the City of Jacksonville (the “Council”) approved, for the purposes of Section 147(f) of the Internal Revenue Code of 1986, as amended, and the JEDC Act, the Jacksonville Economic Development Commission Revenue and Revenue Refunding Bonds (The Bolles School Project), Series 2011 (the “Bonds”), in an aggregate principal amount not to exceed $10,000,000, the proceeds of which were loaned to The Bolles School, a Florida non-profit corporation (“Bolles”), Bartram Campus/Bolles, Inc. (“Bartram/Bolles”) and Bolles/Ponte Vedra, Inc. (“Bolles/Ponte Vedra,” and together with Bolles and Bartram/Bolles, the "Original Borrowers") pursuant to a Loan Agreement dated as of July 1, 2011 (the “Loan Agreement”) among the JEDC and the Original Borrowers, and were used to finance, refinance, or refund all or a part of the cost of the acquisition, construction and installation of improvements to and equipment for its education facilities at its locations at 7400 San Jose Boulevard and 2264 Bartram Road in the City of Jacksonville in Duval County, Florida and at 200 ATP Boulevard in Ponte Vedra Beach in St. John's County, Florida (collectively, the "Project"), owned and operated by Bolles; and

WHEREAS, the JEDC sold the Bonds to Compass Mortgage Corporation (the “Lender”) in exchange for the proceeds, which were loaned to the Original Borrowers pursuant to a Promissory Note dated as of July 1, 2011 (the “Original Note”) between the JEDC and the Borrowers; and 

WHEREAS, Bolles entered into an ISDA Master Agreement and related Schedule, each dated as of June 29, 2011, between Bolles and Compass Bank (the “Bank”) and a Confirmation dated June 29, 2011 between Bolles and the Bank, as amended and supplemented from time to time (the “Swap Agreement”) for the purpose of converting the variable interest payments the Borrower is obligated to make on the Bonds into fixed rate payments during the term of the Swap Agreement; and 

WHEREAS, to secure the payment, performance and observance of the Original Note and the Bonds, the Original Borrowers (a) pledged to the JEDC and the Lender all of the tuition revenues of Bolles, Bartram/Bolles and Bolles/Ponte Vedra, and (b) covenanted with the Lender and the Bank not to transfer or encumber any of its real or personal properties pursuant to (i) with respect to Bolles, the Agreement and Covenant Not to Transfer or Encumber dated as of July 1, 2011 (the “Bolles Negative Pledge”) between Bolles and the JEDC; (ii) with respect to Bartram/Bolles, the Agreement and Covenant Not to Transfer or Encumber dated as of July 1, 2011 (the “Bartram Negative Pledge”) between Bartram/Bolles and the JEDC; and (iii) with respect to Bolles/Ponte Vedra, the Agreement and Covenant Not to Transfer or Encumber dated as of July 1, 2011 (the “Ponte Vedra Negative Pledge,” and together with the Bolles Negative Pledge and Bartram Negative Pledge, the “Negative Pledge”); and 
WHEREAS, the JEDC assigned certain of its rights to the Lender and the Bank pursuant to an Assignment of Loan Agreement, Promissory Note and Other Collateral dated as of July 1, 2011 (the “Assignment”); and
WHEREAS, Articles of Merger were filed with the Florida Department of State, Division of Corporations, on March 14, 2012, and were effective March 31, 2012, whereby Bartram/Bolles and Bolles/Ponte Vedra were merged into Bolles; and

WHEREAS, pursuant to Ordinance 2012-212-E of the City, the City repealed Article 24 (The Jacksonville Economic Development Commission) of the Charter of the City, abolished the JEDC,  and established the Office of Economic Development (“OED”); and

WHEREAS, pursuant to Ordinance 2012-681-E of the City, the City designated the Council to act as the City’s industrial development authority under Chapter 159, Florida Statutes; and
WHEREAS, Bolles and the Lender have requested that the City, as successor in interest to the JEDC, approve (i) the First Amended and Restated Loan Agreement (the “First Amended Loan Agreement”) between Bolles and the City; (ii) the First Amended and Restated Assignment of Loan Agreement, Promissory Note and Other Collateral (the “First Amended Assignment”) between Bolles and the City; (iii) the First Amendment to Agreement and Covenant Not to Transfer or Encumber (the “First Amended Negative Pledge”) of the City (such First Amended Negative Pledge, together with the First Amended Assignment and First Amended Loan Agreement, the “2015 Amendments”); (iv) the Termination of Agreement and Covenant Not to Transfer or Encumber (the “Bartram/Bolles Termination”) between Bolles, as successor by merger to Bartram/Bolles, and the City, as successor in interest to the JEDC; (v) the Termination of Agreement and Covenant Not to Transfer or Encumber (the “Bolles/Ponte Vedra Termination”) between Bolles, as successor by merger to Bolles/Ponte Vedra, and the City, as successor in interest to the JEDC; (vi) the Allonge to Jacksonville Economic Development Commission Revenue and Revenue Refunding Bonds (Bolles School Project), Series 2011 (the “Allonge”), and (vii) the First Amendment to Promissory Note (the “Note Amendment”), all of which are Revised On File with the Legislative Services Division and incorporated herein by reference, in order to, among other items, remove Bartram/Bolles and Bolles/Ponte Vedra as obligors and to extend the term of the Original Note and the Bonds; and
WHEREAS, the amendments to the Loan Agreement, Original Note and Bonds pursuant to the 2015 Amendments will cause the Bonds to be deemed reissued for federal income tax purposes upon execution of the 2015 Amendments; now therefore

BE IT ORDAINED by the Council of the City of Jacksonville, Florida:

Section 1.  
Authority.  This ordinance is enacted pursuant to the Constitution of the State of Florida (the “State”), the Charter, Chapter 159, Part II, Florida Statutes, the Ordinance Code of the City and other applicable provisions of law (collectively, the “Act”).

Section 2. 
 Findings.  The Council hereby finds, determines and declares as follows:

A.
The City is duly authorized and empowered by the Act to approve the 2015 Amendments and related documents and provide for the reissuance of the Bonds. 
B.
Bolles has requested that the City, as successor in interest to the JEDC, approve the 2015 Amendments and provide for the reissuance of the Bonds. 
C.
Pursuant to Section 147(f) of the Internal Revenue Code (“TEFRA”), a public hearing was held before the Executive Director, or his designee, of the OED, on behalf of the Mayor of the City, upon public notice published in the Financial News & Daily Record, a newspaper of general circulation in the City, on February 27, 2015, not less than fourteen (14) days prior to the date of such public hearing, in accordance with applicable TEFRA requirements. A proof of publication of such Notice of Hearing will be kept Revised On File with the Legislative Services Division and is incorporated herein by reference.  

D.
A written report of the hearing officer relating to such public hearing is Revised On File with the Legislative Services Division and is incorporated herein by reference.  Subsequent to the public hearing, the Mayor of the City approved the reissuance of the Bonds for purposes of Section 147(f) of the Code on March 27, 2015.  A copy of the Certificate of the Mayor will be kept Revised On File with the Legislative Services Division and is incorporated herein by reference.  

E.
Pursuant to TEFRA, a public hearing was also held by the St. John's County Board of County Commissioners, on behalf of the County, on April 21, 2015, upon public notice published in the St. Augustine Record, a newspaper of general circulation in St. Johns County, Florida, on April 7, 2015, not less than 14 days prior to the scheduled date of such public hearing, in accordance with applicable TEFRA requirements.  Subsequent to the public hearing, the St. Johns County Board of County Commissioners approved the Bonds for purposes of TEFRA on April 21, 2015. A written report of St. Johns County hearing officer is Revised On File with the Legislative Services Division.
F.
The Bonds will not be reissued as "tax-exempt" bonds unless the City has received at the time of delivery of the reissued Bonds a satisfactory opinion of Bond Counsel to the effect (among other things) that the interest on the reissued Bonds will be excluded from gross income for federal income tax purposes.

G.
The Project has now been constructed and placed in service.

H.
It is desirable and will serve the purposes of the Act, for the City to authorize the 2015 Amendments and to provide for the reissuance of the Bonds, all as provided in the documents referred to herein, which contain such provisions as are necessary or convenient to effectuate the purposes of the Act.

I.
The Project shall serve a public purpose by advancing the economic prosperity, public health or general welfare of the State and its people, as stated in Section 159.26, Florida Statutes, as amended.

J.
The City is not obligated to pay the reissued Bonds except from the proceeds derived from the repayment of the loan to Bolles, or from the other security pledged as collateral and neither the faith and credit or taxing power of the City or of the State or any political subdivision thereof is pledged to the payment of the principal of, premium, if any, or the interest on the reissued Bonds.  No owner or holder of any of the reissued Bonds shall ever have the power, directly or indirectly, to compel the exercise of the ad valorem taxing power of the City, the State or any political subdivision thereof, for the payment of the principal of or premium, if any or interest on any of the Bonds.  
K.
The City, Lender, Bank and Bolles will concurrently with the reissuance of the Bonds execute the documentation required for the 2015 Amendments and the reissuance of the Bonds.

L.
It is in the best interest of the City to approve the 2015 Amendments and the reissuance of the Bonds.

M.
All requirements precedent to be performed by the City for the adoption of this Ordinance under the Constitution and other laws of the State, including the Act and the Charter, have been complied with by the City.
Section 3.

Approvals. 
For purposes of TEFRA, and the Act, the Council hereby approves the reissuance of the Bonds.  This approval is given solely for the purposes of satisfying the requirements of the Code and the Act and is final and conclusive for such purposes. The granting of this approval shall not impose any liability upon the City with respect to the Bonds.
The reissued Bonds and the principal thereof, premium, if any, and interest thereon shall not be deemed to constitute a debt, liability or obligation of the City, the State of Florida or any political subdivision thereof; or a pledge of the faith and credit of the City or the State or of any political subdivision thereof; but shall be payable solely from the revenues and other security provided therefore in the Bonds and loan documents as amended, and the City is not obligated to pay the reissued Bonds or the interest thereon except from such sources and neither the faith and credit or taxing power of the City, the State or any political subdivision thereof is pledged to the payment of the principal of or the interest on the reissued Bonds. 
Section 4.  
Authorization and Execution of: (i) First Amended And Restated Loan Agreement; (ii) First Amended And Restated Assignment of Loan Agreement; (iii) Promissory Note And Other Collateral; (iv) First Amendment To Agreement And Covenant Not To Transfer Or Encumber; (v) Termination of Agreements and Covenant Not to Transfer or Encumber; (vi) Allonge; (collectively, the “Loan Documents”).  There are hereby approved and the Executive Director of the OED and the Corporation Secretary are hereby authorized to execute and deliver the Loan Documents, and all documents contemplated thereby, in substantially the form Revised On File with the Legislative Services Division. The Loan Documents may include changes, corrections, insertions and deletions as may be acceptable to the Executive Director of the OED and as approved by the Office of General Counsel, which revisions shall not materially modify the terms thereof, with acceptance being evidenced by execution of the Loan Documents by the Executive Director.
The Executive Director of OED is designated as the authorized official of the City for the purpose of executing and delivering any contracts, notes and documents and furnishing such information, data and documents in connection with the Loan Documents as may be required and otherwise to act as the authorized official of the City in connection with the Loan Documents. 
Section 5.  Severability of Invalid Provisions.   In case any one or more of the provisions of this Ordinance shall for any reason be held to be illegal or invalid, such illegality or invalidity shall not affect any other provisions of this Ordinance, and this Ordinance shall be construed and enforced as if such illegal or invalid provision had not been contained herein. This Ordinance is adopted and the First Amended Loan Agreement, First Amended Assignment, First Amended Negative Pledge and the Note Amendment shall be executed, and the Bonds shall be reissued, with the intent that the laws of the State shall govern their construction, except as shall otherwise be expressly provided by the terms thereof.

Section 6.  No Personal Liability.  No representation, statement, covenant, warranty, stipulation, obligation or agreement herein contained, or contained in the Bonds or the other documents referred to herein or any certificate or other instrument to be executed on behalf of the City in connection with the reissuance of the Bonds, shall be deemed to be a representation, statement, covenant, warranty, stipulation, obligation or agreement of any member, officer, employee or agent of the City in his or her individual capacity, and none of the foregoing persons nor any officer of the City executing the Bonds or any document referred to herein or any certificate or other instrument to be executed in connection with the reissuance of the Bonds shall be liable personally thereon or be subject, to any personal liability or accountability by reason of the execution or delivery thereof.

Section 7.  No Third Party Beneficiaries.  Except as otherwise expressly provided herein, in the Bonds or in the documents referred to herein, nothing in this Ordinance, the Bonds or the other documents referred to herein, express or implied, is intended or shall be construed to confer upon any person, firm, corporation or other organization, other than the City, Bolles, the Lender and the Bank, remedy or claim, legal or equitable, under and by reason of this Ordinance or any provision hereof, or of the Bonds or the other documents referred to herein, all provisions hereof and thereof being intended to be and being for the sole and exclusive benefit of the City, Bolles and the Lender.
Section 8.  
Further Authorizations.  The Executive Director of the OED and Corporation Secretary are hereby authorized and directed to execute such documents, instruments, assignments and contracts, whether or not expressly contemplated hereby, and to do all acts and things required by the provisions of this Ordinance, the Bonds and the Loan Documents, as may be necessary for the full, punctual and complete performance of all the terms, covenants, provisions and agreements herein and therein contained, or as otherwise may be necessary or desirable to effectuate the purpose and intent of this Ordinance.  
Section 9. 
Sections 104.305 (Application for issuance of bonds; fee), Ordinance Code, Waived. Section 104.305 (Application for issuance of bonds; fee), of Chapter 104 (Bonds) is hereby waived.  Section 104.305 sets forth the application requirements of an applicant when requesting the issuance of Industrial Development Revenue Bonds.  Waiver of Section 104.305 is needed because such requirements are inapplicable to bonds that have already been issued.   

Section 10.  
Sections 104.306 (Application review), Ordinance Code, Partially Waived. Section 104.306 (Application review), of Chapter 104 (Bonds) is hereby waived.  Section 104.306 sets forth the application submission and review criteria for evaluation of the proposed project relevant to the issuance of Industrial Development Revenue Bonds.  Waiver of Section 104.306 is needed because such requirements are inapplicable when the bonds have already been issued and the project related thereto has been completed. Notwithstanding the foregoing, Section 104.306(b)(3) regarding the marketing of bonds is not waived.  The Bonds will continue to be privately placed with the Lender and any resale of the Bonds shall be restricted to sophisticated or accredited investors within the meaning of and in accordance with applicable state and federal securities law and ordinances of the Council. The Lender shall certify that any resale of the Bonds will be restricted to sophisticated or accredited investors as described above and in accordance with Section 104.306(b)(3), Ordinance Code.
Section 11.  
Effective Date. This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.
Form Approved:
  /s/ Margaret M. Sidman 
Office of General Counsel

Legislation Prepared By:  Bryant Miller Olive P.A. and John Sawyer
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